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ABSTRAK

Skripsi yang berjudul “ Analisis Dissenting Opinion Hakim Pengadilan
Agama Talu(Studi Penetapan No.289/Pdt.P/2023/PA.Talu dan No
11/Pdt.P/2025/PA.Talu)”. Ditulis oleh Miftahul Qaulan Husni, NIM
2213010030, Program Studi Hukum Keluarga (Ahwal Al-Syakhsiyyah),
Fakultas Syariah, Universitas Islam Negeri Imam Bonjol Padang. Penelitian
ini dilatar belakangi oleh adanya perbedaan pendapat (dissenting opinion)
hakim dalam memutus perkara isbat nikah dan penetapan asal usul anak di
Pengadilan Agama Talu, khususnya sebagaimana tercermin dalam Penetapan
Nomor 289/Pdt.P/2023/PA.Talu dan Nomor 11/Pdt.P/2025/PA.Talu.
Dissenting opinion merupakan wujud kebebasan dan independensi hakim
dalam menjalankan kekuasaan kehakiman ketika tidak tercapai mufakat
bulat dalam musyawarah majelis hakim. Fenomena ini menjadi menarik
untuk dikaji karena perkara isbat nikah dan penetapan asal usul anak tidak
hanya berkaitan dengan kepastian hukum formal, tetapi juga menyangkut
perlindungan hak-hak keperdataan dan hak konstitusional anak. Penelitian
ini bertujuan untuk menguraikan alasan terjadinya dissenting opinion hakim
serta menganalisis pertimbangan hukum yang mendasari perbedaan
pendapat tersebut dalam dua penetapan Pengadilan Agama Talu. Metode
penelitian yang digunakan adalah penelitian hukum normatif dengan
pendekatan kualitatif dan pendekatan kasus (case approach). Sumber data
primer berupa salinan penetapan Pengadilan Agama Talu, sedangkan sumber
data sekunder diperoleh dari peraturan perundang-undangan, Kompilasi
Hukum Islam, literatur hukum, serta karya ilmiah yang relevan. Hasil
penelitian menunjukkan bahwa dissenting opinion hakim dalam kedua
penetapan tersebut dipengaruhi oleh perbedaan penafsiran terhadap
ketentuan hukum positif dan Kompilasi Hukum Islam, serta perbedaan
pendekatan dalam menyeimbangkan antara kepastian hukum dan
kemaslahatan. Hakim yang menyampaikan dissenting opinion lebih
menekankan pada pemenuhan syarat yuridis formal, sedangkan hakim
Mayoritas cenderung mengedepankan perlindungan hukum dan kepentingan
terbaik bagi anak. Dengan demikian, dissenting opinion mencerminkan
dinamika penemuan hukum (rechtsvinding) dalam praktik Peradilan Agama.

Kata Kunci: Dissenting Opinion, Isbat Nikah, Asal Usul Anak.



ABSTRACT

The thesis entitled “Analysis of the Dissenting Opinion of Judges at the Talu
Religious Court (A Study of Determinations No. 289/Pdt.P/2023/PA.Talu and
No. 11/Pdt.P/2025/PA.Talu)” was written by Miftahul Qaulan Husni, Student
ID Number 2213010030, from the Family Law (Ahwal Al-Syakhsiyyah) Study
Program, Faculty of Sharia, State Islamic University (UIN) Imam Bonjol
Padang. This research is motivated by the existence of differing judicial
opinions (dissenting opinions) in deciding cases of marriage legalization
(isbat nikah) and determination of a child’s lineage at the Talu Religious
Court, particularly as reflected in  Determination @ Number
289/Pdt.P/2023/PA.Talu and Number 11/Pdt.P/2025/PA.Talu. A dissenting
opinion represents the manifestation of judicial freedom and independence
in exercising judicial authority when unanimous agreement cannot be
reached during the panel deliberation process. This phenomenon is
interesting to examine because cases of marriage legalization and
determination of a child’s lineage are not only related to formal legal
certainty, but also involve the protection of civil rights and the constitutional
rights of the child. This study aims to explain the reasons for the occurrence
of dissenting opinions among judges and to analyze the legal considerations
underlying these differences of opinion in the two determinations of the Talu
Religious Court. The research method used is normative legal research with a
qualitative approach and a case approach. The primary data source consists
of copies of the Talu Religious Court determinations, while secondary data
sources are obtained from statutory regulations, the Compilation of Islamic
Law (Kompilasi Hukum Islam), legal literature, and relevant scholarly works.
The results of the study indicate that the judges’ dissenting opinions in both
determinations were influenced by differences in interpreting positive law
provisions and the Compilation of Islamic Law, as well as differences in
approach in balancing legal certainty and public benefit (maslahah). Judges
expressing dissenting opinions tended to emphasize the fulfillment of formal
juridical requirements, while the majority judges tended to prioritize legal
protection and the best interests of the child. Thus, dissenting opinions
reflect the dynamic process of legal reasoning and law-finding
(rechtsvinding) in the practice of the Religious Courts.

Keywords: Dissenting Opinion, Marriage Legalization (Isbat Nikah), Child
Lineage.
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